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in the request letter, the SEC staff stated that it is not 
in the position to answer or would require further 
facts in order to more fully respond to the question. 
The SEC staff also provided guidance on various 
issues arising under the Advisers Act that may have 
increased significance now that many private fund 
advisers are required to register with the SEC.

Definition of a “Private Fund”—Redemption

Amended Rule 203(b)(3)-1(d) of the 1940 Act 
defines a “private fund” as a company (1) that would 
be an investment company under Section 3(a) of the 
1940 Act but for the exception provided by either 
Section 3(c)(1) or 3(c)(7); (2) that permits its own-
ers to redeem any portion of their ownership interest 
within two years of the purchase; and (3) in which 
interests are or have been offered based on the 
investment advisory skills, ability, or expertise of the 
investment adviser. 

The SEC staff stated that “within two years of 
the purchase of such interest” means that an owner 
is permitted to redeem the shares before the second 
anniversary of the date of investment. For example, if 
the owner purchases an ownership interest in a fund 
on January 1, 2007, then January 1, 2009 is the first 
day outside the two-year redemption period. 

The SEC staff stated that, in regard to “owners” 
redeeming any portion of their ownership interest 
within two years of the purchase, the definition of 
owner includes advisers, general partners, and knowl-
edgeable employees. The staff noted that under the 
definition of Rule 203(b)(3)-1, “owner” is defined 
to include anyone who owns an interest in a pooled 
vehicle. The two-year redemption period thus applies 
to these as well as other owners of the fund. However, 
the staff stated that it would not treat as a redemp-
tion for purposes of the definition the adviser’s or 
its affiliated general partner’s withdrawal of deferred 
incentive fees or accrued incentive allocations within 
two years of the date of deferral or accrual. The staff 
explained that the two-year redemption period was 
intended to apply to contributions of capital, not 
distributions made as compensation for services pro-
vided by the adviser or the general partner.

Regarding a transfer of interest in the fund from 
one class to another issued by the same fund due 
to, for example, a change in the owner’s legal status 
or residence, the SEC staff said that the transaction 
may involve a redemption when the classes have 
only “substantially similar” investment objectives 
and other characteristics. However, a transfer of 
assets from one class to another class of the fund 
would not be considered a redemption when the 
two classes share the same underlying portfolio of 
investment securities and provide investors with the 

same redemption rights. Similarly, the staff said that 
no redemption would be involved when an investor 
moves from one feeder fund investing all of its assets 
in a master fund to another feeder fund investing 
all of its assets solely in the same master fund, and 
which offers the same redemption rights. The staff 
then stated that a transfer of assets between classes 
with a substantially similar investment objective and 
other characteristics would be allowed in the case of 
an “extraordinary” event. 

The SEC staff also addressed “captive” master-
feeder structures consisting of multiple master and 
multiple feeder funds, with reallocations from time 
to time of the feeder funds’ assets among the master 
funds. Under these limited circumstances, the SEC 
staff said it would interpret the captive master-feeder 
structure as operating as an integrated structure and 
would look only to whether the investors in the feeder 
funds are not permitted to redeem any portion of 
their interests in the feeder funds within two years of 
their purchase.

Definition of a “Private Fund”— 
Extraordinary Events

Amended Rule 203(b)(3)-1(d)(2)(i) provides that 
a fund will not be a “private fund” if the fund permits 
investors to redeem ownership interests within two 
years if the investment adviser finds, after reasonably 
inquiry, the event to be extraordinary. 

The SEC staff stated that the dissolution, liquida-
tion, or bankruptcy of an owner that is organized as 
a partnership, limited liability company, corporation 
or other type of entity, when the investment adviser 
has a reasonable basis to believe the dissolution, liq-
uidation, or bankruptcy is bona fide and not designed 
to avoid the two-year redemption period, may be 
considered an extraordinary event. The staff said that 
a significant withdrawal of the proprietary invest-
ment of the investment adviser is an event within the 
investment adviser’s discretion and will cause the 
fund to be a “private fund.”

Definition of a “Private Fund”—Interests 
Acquired through Reinvestment of 
Distributed Capital Gains or Income

The SEC staff stated that for purposes of the two-
year redemption period provision in Rule 203(b)(3)-
1(d), gains or income allocated to an investor’s capi-
tal account should be assigned the date of the original 
investment to which those allocated gains or income 
are attributable. Thus, following the passage of the 
two years from the date of the original investment, 
the investor would be able to redeem the original 
investment and any gains or income and subsequent 
appreciation on those gains or income. 
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Definition of a “Private Fund”— 
Transfers of Interests

The SEC staff stated that for secondary market 
transactions, the original purchase date may be attrib-
uted to the interest transferred, if there has been no 
arrangement between the fund and either investor to 
circumvent the two-year redemption provision in the 
definition of “private fund.”

Definition of a “Private Fund”—Subadviser, 
Offshore Advisers

The SEC stated that a subadviser that manages 
a portion of a private fund’s assets, with or without 
investment discretion, is managing the fund and is 
not merely providing specialized skills to the fund’s 
primary adviser. Nevertheless, the staff noted that 
it would not recommend enforcement action to 
the Commission under Section 203(a) against an 
offshore subadviser that does not register with the 
SEC because it advises a private fund, provided that: 
(1) the subadviser is hired (and subject to being 
discharged) by the private fund’s adviser, which is 
registered with the SEC; (2) the subadviser is not 
otherwise required to register with the SEC; (3) the 
subadviser does not control, is not controlled by, and 
is not under common control with the fund’s primary 
adviser; (4) the written materials provided to the 
fund’s investors clearly disclose that a portion of the 
fund’s assets is managed by an offshore adviser not 
registered with the SEC; and (5) the unregistered off-
shore adviser does not manage more than 10 percent 
of the fund’s total assets.

In regard to an offshore fund advised by an off-
shore adviser, which provides that US investors may 
not redeem their interests within two years of pur-
chase but allows non-US investors to redeem their 
interests sooner, the SEC staff stated that this type 
of arrangement would fall within the definition of a 
“private fund.” 

Registration of Related Persons

The SEC staff stated that it would not recom-
mend enforcement action to the Commission under 
Section 203(a) or 208(d) of the Advisers Act against 
a registered investment adviser and a special purpose 
vehicle (SPV) if the SPV does not register as an 
investment adviser. A SPV may be established by an 
investment adviser for a private fund to act as the pri-
vate fund’s general partner or management member. 
The SPV would fall within “persons associated with” 
the registered investment adviser and still be subject 
to the Advisers Act and the rules thereunder, as well 
as to examination by the SEC.

The SEC staff stated that it would not recommend 
enforcement action to the Commission under Section 

203(a) of the Advisers Act against a registered advis-
er’s foreign affiliate that does not register with the 
SEC in reliance on previous SEC no-action letters. 

Family Offices and Family Funds

The SEC staff stated that if interests in a fam-
ily investment fund are not offered based on the 
investment advisory skills, ability or expertise of the 
adviser, the fund is not a private fund. The fact that 
the fund is offered only to family members, or that a 
family member controls the adviser, does not neces-
sarily determine whether the investors are commit-
ting their capital to the fund based on the adviser’s 
expertise.

In regard to whether an adviser to a family invest-
ment fund should be required to count only non-fam-
ily investors in the fund as its clients, the SEC staff 
stated that all owners, including family members, 
must be counted under Rule 203(b)(3)-2(a). 

Compliance Dates

The SEC staff stated that investment advisers 
required to register as a result of the new rules are 
urged to submit their applications no later than 
December 15, 2005, but that if the investment adviser 
filed its initial application for registration on Form 
ADV with the SEC no later than January 9, 2006, the 
staff will work to act on the application by February 
1, 2006. Additionally, the SEC staff noted that the 
submission of the registration application could 
raise a question of when the first annual updating 
amendment will be due and noted that a Form ADV 
filing made on or after November 20, 2005, will 
not be declared effective before January 3, 2006, 
absent filer requests to the contrary, in consideration 
that most investment advisers’ fiscal years end on 
December 31. 

Trading Issues—Principal  
Transaction and Rebalancing

The SEC staff stated that the application of 
Section 206(3) of the Advisers Act to periodic rebal-
ancing transactions, or to transactions between an 
adviser’s client and an unregistered pooled invest-
ment vehicle in which the adviser and/or its person-
nel have an ownership interest, depends on the facts 
and circumstances. The staff noted that significant 
factors include the extent of the ownership interest 
of the adviser and/or its personnel in the unregistered 
pools, and the relationship of the personnel to the 
adviser.

Form ADV

The SEC staff stated that an adviser must, in com-
pleting Form ADV, provide information with respect 
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to Section 7.B of Schedule D for both the master 
fund and the feeder funds in a situation where the 
feeder funds invests solely in the master fund. 

The Custody Rule

The SEC staff did not object to using an offshore 
prime broker as a qualified custodian, within the 
meaning of Rule 206(4)-2, as long as the prime bro-
ker complies with the applicable requirements. The 
SEC staff also reaffirmed that an unregistered pooled 
investment vehicle that amortizes its start up costs 
must comply with the quarterly reporting require-
ments of Rule 206(4)-2, if the financial statements 
were not prepared in accordance with GAAP. 

Record Retention

The SEC staff stated it would not recommend 
enforcement action under Section 204 or Rule 204-2 
against an investment adviser that engages the ser-
vices of a third-party administrator to maintain and 
preserve the required records, provided that (1) the 
administrator acts as a service provider and does not 
merely provide long-term storage of records and (2) 
upon request by the SEC staff, the records are pro-
duced promptly for the SEC staff. The SEC staff also 
stated that if the adviser or any of its related persons 
does not act as the private fund’s general partner, 
managing member, or in a similar capacity, Rule 
204-2 does not cause the books and records of the 
private fund to be records of the adviser.

The ABA Subcommittee on Private Investment 
Entities interpretive letter is available at: http://www.
sec.gov/divisions/investment/noaction/aba120805.htm.

Trustee Independence 

The SEC staff will not object to the determination 
of a trustee as “independent” within the meaning of 
Rule 10A-3(b)(1)(iii) under the Securities Exchange 
Act of 1934, nor under Item 3 of Form N-CSR 
and Sub-Item 102P3(b)(2) of Form N-SAR under 
the 1940 Act, if the trustee acts as an employee of 
the same law firm that represents the other inde-
pendent trustees and the audit committees. Rule 
10A-3(b)(1)(i) requires that each member of a listed 
company’s audit committee be an independent mem-
ber of the board of trustees of the company. Item 3 of 
Form N-CSR and Sub-Item 102P3(b)(2) of Form N-
SAR requires that a registered investment company 
must disclose whether it has at least one financial 
expert serving on the audit committee. In order to be 
considered independent, within the meanings of Rule 
10A-3(b)(1)(iii), Item 3 of Form N-CSR and Sub-
Item 102P3(b)(2) of Form N-SAR, the trustee may 
not accept, other than in his capacity as a member 

of a committee or the board of trustees, any direct or 
indirect compensation from the investment company. 
Rule 10A-3(b)(1)(iii) defines “indirect acceptance” 
to include acceptance of payments by an entity in 
which such member is a partner, member, an officer, 
or a person who occupies a similar position, and 
which provides legal services to the issuer. The SEC 
staff stated it was appropriate to apply the “indirect 
acceptance” definition for Form N-CSR and Form 
N-SAR. 

The SEC staff stated that it believed that the 
trustee was independent for purposes of Rule 10A-
3(b)(1)(iii), Item 3 of Form N-CSR, and Sub-Item 
102P3(b)(2) of Form N-SAR. The SEC staff indicated 
that the trustee, acting as an employee of his law firm, 
was not a partner, member, or officer of the firm and 
was not a person who occupies a similar position. A 
“similar position” would reflect ownership or man-
agement control, which the trustee, as an employee 
of the law firm, could not assert. Additionally, the 
SEC staff noted that the legal services provided are 
to the Funds’ non-interested trustee and audit com-
mittees, and not to the Funds, and the selection and 
compensation of the law firm falls within the discre-
tion of the Funds’ Board of Trustees. The SEC staff 
noted that the trustee would also recuse himself with 
respect to any deliberations or vote regarding the law 
firm or its status as independent counsel. 

The Pioneer Funds no-action letter is available 
at:  http://www.sec.gov/divisions/investment/noac-
tion/pioneerfunds122005.htm.

Redemption In-Kind

The SEC staff will not object under Section 
17(a)(1) of the 1940 Act if affiliated shareholders 
(Purchasing Shareholders) of a registered investment 
company (Redeeming Fund) sell securities to one or 
more portfolios (the Portfolio), with the same invest-
ment objectives as the Redeeming Fund, in exchange 
for shares of the Portfolio. The purpose of the trans-
action would be to allow investors that previously 
held shares in retail mutual funds to invest instead 
in parallel institutional mutual funds for which they 
now qualified. To do so, they proposed to redeem 
securities in-kind from the Redeeming Fund and 
contribute those securities in-kind to the Portfolio. 
The no-action request did not address the redemption 
in-kind because the redemption would be effected in 
reliance on the no-action relief granted by the staff 
in Signature Financial Group, Inc. (pub. avail. Dec. 
28, 1999).

Section 17(a)(1) prohibits an affiliated person of 
a registered company or any affiliated person of such 
a person, acting as principal, from knowingly selling 
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any security to the investment company. The SEC 
staff stated that Section 17(a)(1) could prohibit the 
in-kind purchase because the Purchasing Shareholder 
may be considered an affiliated person of such a 
person, and Section 17(a)(1) would prohibit the sale. 
The SEC also noted that Section 17(a) was designed 
to prevent self-dealing and other forms of over-
reaching of a registered investment company by its 
affiliates, such as, for example, an affiliate using its 
influence to cause the investment company to accept 
unwanted portfolio securities. 

The SEC staff stated that it would not recommend 
enforcement action against a Purchasing Shareholder 
as the purchases would not raise the concerns under-
lying the prohibitions of Section 17(a). The SEC 
staff noted that the investment companies will have 

procedures in place to effect the proposed in-kind 
purchase, which also focus on the proper and con-
sistent valuation of the in-kind consideration by the 
Portfolio and the Redeeming Fund. Additionally, 
the in-kind consideration would be consistent with 
each Portfolio’s investment objectives, policies, and 
current holding. The in-kind consideration would 
consist of the in-kind proceeds from the redemption 
of shares of the corresponding Redeeming Fund. 
Finally, the Board will review the in-kind purchases 
on at least a quarterly basis to ensure that, among 
other things, no Portfolio accepted an unwanted 
securities transaction. 

The GE Institutional Funds no-action letter is 
available at:  http://www.sec.gov/divisions/invest-
ment/noaction/geif122105.htm.




